“Deconstructing Sexual Harassment” (essay, 2002)

“For all those not in love there’s law: to rule . . . to regulate . . . to rectify.”



—William Gass, In the Heart of the Heart of the Country   


 The flurry of public discussion precipitated in October of 1991 by the Thomas-Hill encounter, and more recently on Paula Jones’s law suit against President Clinton, dramatized to those unfamiliar with the writings of academics like Catherine MacKinnon and Rosemarie Skaine just how far sexual harassment theory had drifted from attitudes held by the general American public. In 1991 white, middle-aged, middle-class feminists across the country declared a great victory for raised consciousness and made right-wing conservative Anita Hill a martyr-heroine; women and men of all other classes and races, including a 67% of blacks collectively and a majority of black women, sided with right-wing conservative Clarence Thomas (New Polls, 1991).  “European American women were confused when African American women did not have the same response as they had to the Hill-Thomas conflict,” noted Patricia Coleman-Burns (in Smitherman, 1995); “they were shocked by the anger directed toward Hill and the defensiveness and protectionism of Thomas by the majority of grassroots women in the African American community” (63).  In The New York Times (1991), Orlando Patterson reported, “My own daughter, Barbara, a post-feminist young woman brought up by two feminists who came of age in the sixties, believes along with her friends that Judge Thomas did say those raunchy things, should have been told at once what a ‘dog’ he was and reported to the authorities by Professor Hill if his advances had continued to annoy her.  But they cannot see the relevance of Judge Thomas’s down-home style of courting to his qualifications for the Supreme Court” (E15).  Thomas supporters, in other words, were not necessarily saying that they disbelieved Hill; they were saying that relative to other social ills, Hill’s was not a significant complaint . . . that they cannot take seriously a crime defined as “if a behavior makes you feel positive, it is most likely reaffirmation.  If it makes you feel negative, it is probably sexual harassment” (Skaine, 1996, 362).  Public reaction to the Jones-Clinton case is similar: the President’s popularity seems to increase as the investigation of his private life deepens.      


The lessons of Hill-Thomas and Clinton-Jones have not penetrated academia, however, where a dispassionate analysis of the theory and logic of sexual harassment has yet to take place.  Possibly college profs were getting off on the lurid tales of women in peril recounted by Billie Wright Dziech and Linda Weiner in  The Lecherous Professor, second edition (1990).  Possibly academics are too politically correct to debate anything these days.  Possibly the regulationist strategy of demanding that institutions not only formulate policies regarding harassment, but also develop (and fund) strategies to publicize those policies, had the effect of privileging the voice of those with the most financially and politically vested interest, and reducing debate to propagandistic slogans.  Discussion is certainly discouraged by feminists like Bedard and Hartung (1991) who portray dissent as a form of harassment and thus more proof of the problem.  In any event, the American institutions best positioned to offer a thoughtful and illuminating analysis proved to be the very institutions in which analysis was silenced most effectively.  


From the start, college campuses—divorced as always from the real world, vulnerable as always to the latest theoretical thing, leery of lawsuits, and hyperconscious of retention rates—bought the concept of “hostile working environment” harassment virtually without discussion.  Regulations based on EEOC guidelines, in some instances setting standards stricter than those in the guidelines, appeared early on.  In 1983 Harvard—on the theory, perhaps, that the best way to reduce the divorce rate is to prohibit marriage and the best way to reduce the death rate is to proscribe birth—resolved the problem of unhappy student-teacher relationships by banning all student-teacher sex and strongly discouraging sex between students and university personnel uninvolved in the instructional process (Harvard 1983).  Other institutions followed.  In 1992 the American Council on Education suggested that institutions consider providing “specific guidance discouraging romantic relationships between professors and students, professors and teacher assistants, teacher assistants and undergraduates, and faculty and support staff” (12).  This was the same year, incidentally, that attorneys William Petrocelli and Barbara Kate Repa were assuring readers of Sexual Harassment on the Job that “Office romances are not unlawful, as long as the relationship is welcomed by both employees” (section 1/4).  “In the last few years, at least two dozen universities have proscribed student-professor romances, often without discussion,” noted Harper’s Magazine in September, 1993 (New Rules, 33); “when the Tufts University provost unilaterally banned such relationships last year, he boasted, ‘It was just one of those things I felt was not subject to debate.’ “  


No public discussion preceded the appearance of the following paragraph in the 1995-96 Student Handbook at my university: “unwelcomed sexual advances, requests for sexual favors, or any other verbal or physical conduct of a sexual nature constitutes sexual harassment . . . in situations where there is a superior/subordinate relationships between parties such as staff and students, faculty and students, or supervisor and staff” (italics mine).  Neither I nor the local union president nor the state-wide union president nor the affirmative action officer could recall any student or faculty debate of this proposition.  Nor could anyone tell me how those words came to be in the handbook.   


While American feminism has moved along since the 1980s, its legacy remains on most campuses largely unchanged and largely unchallenged.  Harassment theory has yet to be subjected to a solid, punishing Foucauldian analysis.  Articles as recent as 1996 take harassment on campus as a given: “The magnitude of the problem continues to be startling,” report Eric Dey, Jessica Korn and Linda Sax (1996), claiming that “as many as 4.8 million college students may be experiencing sexual harassment annually” and one third of all women college students “face sexual harassment each year” (149) . . . although only 2% of that one third is actual “direct threats or bribes for sexual favors.”  That 2% is almost exactly identical to the 4 of 189 college women who admitted to finding themselves sexually attracted to college professors in the survey reported by Dziech and Weiner (1990, 71).  It is substantially less than the 15.8 percent of college women who told Esquire magazine in April, 1992, that they “would sleep with a professor if it meant the difference between passing and failing” (114).       


The Dey introduction reveals quite clearly the generalization which allows theorists to combine quid-pro-quo demands for sex, “unwelcomed sexual attention,” “hostile working environment,” and even consensual relationships to create a problem of epidemic proportions.   Usually a continuum-of-behavior bridge is used to conjoin rape and gutter propositions: “Sexual harassment must be seen as part of a continuum of sexual victimization that ranges from staring and leering to assault and rape” (Siegal, 1991, 150).  When all unwanted sexual attention, from staring and leering to assault and rape, is termed “harassment,” of course American colleges, full of 18- to 22-year-old men and women, are experiencing an epidemic.  Dey’s one third seems a remarkably low number of college women to have received unwelcomed sexual attention in a year, and 2% of the student body is well within range of the overly sensitive, delusional, ideologically obsessed, mean-spirited, and just plain loony.     


But laws against rape, assault, and extortion existed, on and off campus, long before flirtation, seduction, consenting relationships, sexual banter, dirty jokes, crude language, lust and, yes, love were redefined as “sexual harassment.”  Rape, assault and quid pro quo sex are not what we really mean when we talk sexual harassment on campus, although those most offensive scenarios are still dragged like red herrings across the harassment discourse by apologists for strict regulations.  What was new to the 1980 regulation on sexual harassment (an EEOC directive, not a federal statute) was the concept of an “intimidating, hostile, or offensive working environment” based on sex.  “Hostile working environment” harassment is what harassment covers that rape, assault, and extortion law did not, and the discussion of sexual harassment as a concept must ignore rape, extortion and assault, and focus on the concept of a sexually hostile environment and the consensual relationships of others as actionable discomfort.  



“Sexual harassment” so defined is much less vicious than it sounds, especially when you realize that it’s the reaction of the harassed, or even the observer of the harassment, and not the intention of the harasser, that determines whether an action constitutes harassment.  It took Hill-Thomas to teach Americans that “sexual harassment” could be and usually is mostly words, looks and touches. A 1987 survey of federal female employees, reported in Newsweek magazine (1991), found that “sexual remarks” accounted for 35% of all reported “harassment.”  “Suggestive looks” accounted for 28%, “deliberate touching” for 26%, “pressure for dates” for 15%, “letters and calls” for 12%, “pressure for sexual favors” for 9%, and “actual or attempted rape or assault” for a very low .8% (Striking, 36).  Thus the terrible problem which could not be named and therefore did not exist until Letty Cottin Pogrebin named it in her 1976 Ladies Home Journal column turns out to have had a several old names, only .8 percent of which sound as wicked as “sexual harassment.”   


However, whereas sixties feminism was bringing Americans out of their Puritanism, the eighties and nineties, especially on college campuses, were one extended campaign against the libido, the Id, the sixties, Joy, creative chaos, emotion, passion, intensity, drugs, sex and rock-n-roll.  Fueled by theoreticians of all stripes (what Garrison Keillor, I believe, has called “the 4 F’s: fruitcakes, fuddyduddies, fundamentalists, and feminists”) the uproar in academia was enormous (Roiphe, Morning After): sensitivity sessions, marches, regulations, offices and officers, investigations public and private, and in many cases sanctions which, like that of Professor J. Donald Silva, seem all out proportion to the crime.  Nor can concerns that serious sexual harassment charges might be filed over casual remarks, great works of art, or relatively innocent encounters be dismissed as the overly dramatic delusions of paranoid males: they have proven to be the bread and butter of harassment actions.  In one case at our school the greeting “Hello, Angela,” called across the campus parking lot, and my brass pig-shaped belt buckle  were construed as sexual harassment.  “Harassment” does indeed prove to be anything that offends the most Victorian of sensibilities . . . and sexual harassment policies have placed Neo-Victorians in full control of college campuses, lead by the once-discredited Dean of Women, that guardian of student morality who at my undergraduate institution—we called it “a small, Christian institution for small Christians”—acted in loco parentis by securing girls inside their dorms by 10:00 each night, requiring that they “sign out” for weekend dates, and checking their escorts to see who passed muster and who didn’t.  She’s our collective Mom come back to wash our mouths out with soap when we say a nasty word to the girl next door, and stand us in a corner when we lam sis in the eye. 

Harassment regulation will ultimately collapse upon itself, as anyone who tries to outlaw sex is in more trouble than those who tried to outlaw alcohol.  Katie Roiphe and my own dear daughter (herself the twenty-six-year old graduate of a prestigious and genteel Big 10 school) assure me it already has.  Maybe harassment is an idea which has come and gone in Chicago, where my daughter lives.  Maybe among the below-30 crowd she hangs with.  But not in Washington, D.C., and not on our campus, where within the past ten years I have twice been the object of sexual harassment complaints from women in whom I demonstrated no sexual interest, who, as far as I’m concerned, could not get themselves sexually harassed in a whorehouse.  Where in the past twelve months I have been twice counseled (by well-intentioned colleagues, I am sure) that my habit of drinking and lunching occasionally with female students might be “setting myself up for a sexual harassment charge.” 


Never have American colleges and universities more needed an Alice in Wonderland, dismissing legalist loonies with, “Who cares for you?  You’re nothing but a pack of cards!”  


Before beginning my critique of sexual harassment theory and practice, let me concede that the free-wheeling sexuality of the high sixties and early seventies got all of us—students and teachers alike—into some tight spots we’re maybe better off without.  I certainly agree that students are not to be systematically assaulted, raped while drunk, or blackmailed into balling their instructors.  Violent assault, real rape, and blackmail are not good ideas.  My objections are to “hostile working environment” harassment and “unwanted sexual attention” harassment which lead to restrictions of speech and consensual relationships.  I will present half a dozen broad theoretical faults underlying present regulations, all of which need more thoughtful examination than they have heretofore received, and follow that discussion with a short list of particular objections. 


1.  Gender homogeneity.  

Harassment theorists would like to believe they speak for all women on all issues.  As the Thomas-Hill hearings, the failure of the E.R.A., and the candidacy of Geraldine Ferraro demonstrated, they do not.  


They speak for a specific class of women (and men), and class is a much more accurate determinant of attitudes and values than gender.  So too are race, age, nationality, ethnicity, level of educational attainment, birth order, and (I would argue) body type and general attractiveness.  American academics have always underplayed the differences which separate single or childless, atheist, lesbian, white, middle-aged academics from, e.g., African American women, blue-collar women, heterosexual women, married women, mother and grandmother women, motorcycle mamas, fundamentalist Christian women, eighty-two-year-old women, fifteen-year-old Gen-X women . . . and French women, 20% of whom told Le Point magazine that they would not consider themselves harassed if asked to undress during a job interview (Riding, 1992, 10).  Membership statistics reported in the Encyclopedia of Associations (Jaszczak, 1996) put academic feminism in perspective: National organization for Women, 208,000 members (item 15408); International Lutheran Women’s Missionary League, 200,000 members (item 18193); Women’s Missionary Society of the African Methodist Episcopal Church, 800,000 members (item 18575).  The feminist “reasonable woman” is an overgeneralization indeed.  


Sexual harassment regulations are a middle-class, Anglo, American construct built upon the more dramatic (and therefore more compelling) experiences of working-class women, often blacks and Hispanics.  The phenomenon of Catharine MacKinnon is a case in point.  MacKinnon’s real obsession is vulgar and pornographic images, although she has been singularly unsuccessful in her attempts to regulate (or even define) either.  Her successes came in counseling Michelle Vinson in Meritor Savings Bank, FSB v. Vinson (1986), a particularly dramatic case of working-place sexual extortion with helpful racial overtones, and in her book Sexual Harassment of Working Women (1979), a scholarly tome that most working class women could not understand.  MacKinnon chose to ignore the fact that many of the working class women who experienced the harassment—Michelle Vinson not among them—had developed ways of coping with their male co-workers and superiors and were not inclined to view the problem as a problem. “You have to, uh, you know, like rebuff them,” a registered nurse told Gwendolyn Etter-Lewis (1995); “Uh, I’ve never had anything that I didn’t feel that I couldn’t handle” (86).  Just as 73 percent of the date-rape cases identified by psychologist Mary Koss in her 1985 study for MS. magazine did not define their own experience as date rape (Roiphe, Victims, 26), large numbers of harassed students don’t perceive of themselves as sexually harassed until their consciences have been raised by middle-class feminist theorists.        


I suspect that look-speech-and-casual-touch harassment bothers mostly white, Anglo, middle-class feminists because of their position on the hierarchy of needs.  Women and men worried about work, money, food, even personal safety and peer approval don’t trouble themselves with personal fulfillment and self-esteem.  When you’re hungry, or looking for sex, or eager for peer approval, you make trades.     


After you have enough money, food, peer acceptance (and sex), you begin to wonder whether what you’ve done might not be in the slightest sense “demeaning.”  Then maybe you question the trades you made earlier.  People born with primary needs already satisfied, and/or people afraid to admit to that level-one need for sex, can skip the trades and go directly to self-esteem.  For this reason harassment is an issue among upper middle class white girls, who are not expected to do any serious work and who have few serious unmet needs.  The lower classes of all races are too worried about money and safety and social acceptance.  Letty Cottin Pogrebin’s column naming sexual harassment appeared, after all, in the aptly named Ladies Home Journal.   


The hidden agenda here, of course, is not so much comfort for the disinherited as the enhancement of power among middle-class white women, who, like MacKinnon, have suffered precious little discomfort beyond the pain of being nerdy Losers in Life at everything except book learning.  Thus tremendous attention is paid by feminist profs and students to the sufferings of women now long dead, or women in classes and geographies unvisited by feminist profs and students.  Like bankers buying promissory notes at a huge discount, the privileged invoke commonalities of gender—over race, class, age, religion, and education—as a way of transferring the resultant guilt out of the accounts of those who suffered and into their own, where they can cash the credits (Amato, 1990, 151-170).  


Camille Paglia’s relatively charitable explanation of the harassment phenomenon (1992, 29) sees harassment theorists as lost in the confusion wrought by their word fixation.  A more cynical interpretation has this group spinning the thin air of words into the gold of jobs, articles, settlements and consultantships.  “Many of the stories depicting sexual harassment as a severe problem spring from ‘consultants’ whose livelihoods depend upon exaggerating its extent,” Gretchen Morgenstern has observed (1991).  “In one year, DuPont spent $450,000 on sexual-harassment training programs and materials.  Susan Webb, president of Pacific Resources Development Group, a Seattle consultant, says she spends 95 per cent of her time advising on sexual harassment.  Like most consultants, Miss Webb acts as an expert witness in harassment cases, conducts investigations for companies and municipalities, and teaches seminars.  She charges clients $1,500 for her 35-minute sexual harassment video program and handbooks” (37).     


Beneath the racial, ethnic, and age overgeneralization of “women” lies a deeper and more perplexing confusion which explains much of the inconsistency of harassment theory.  That is the confusion of woman as a biologically identified and determined phenomenon (sex) and woman as a social construct (sexuality).  For political and perhaps personal reasons, many theorists feel compelled to build harassment law on woman as a social construct. Borrowing (apparently second-hand) from Lacan and Foucault, MacKinnon argues (1979, 151-52),  “The scientific research stresses the wide, if not complete, mutability of even these [biological] differences by social factors such as psychological reinforcements, types of customary physical activity, and career patterns. . . . Most sexual behaviors which differ by sex or within sex groupings have been found to lack any known biological basis.”  Her argument and the evidence for her argument, heavy with hermaphroditic and lesbian behaviors, is offered in the belief that “the relationship between sexuality to gender is the critical link in the argument that sexual harassment is sex discrimination” (151), and to support the conclusion that “there is a real question whether it makes sense of the evidence to conceptualize the reality of sex in terms of differences at all, except in the socially constructed sense—which social construction is what the law is attempting to address as the problem” (155.)  In The Imaginary Domain: Abortion, Pornography and Sexual Harassment (1995), Drucilla Cornell offers a similar argument: “in the case of those of us who are designated as women, the sexual imago is both encoded and symbolically enforced so as to split women off from themselves as sexual objects and to reimpose the persona we associate with conventional femininity” (7).  This view of sexuality as socially conditioned leads directly to the confusion of sex and power which I will discuss below.  It explains how harassment theorists managed to split themselves so badly from women who view other areas of social conditioning as more determinative of their beliefs.  However, it presents a perplexing and unaddressed question: how does theory based on woman as a socially conditioned set of behaviors (which group could clearly include humans with male anatomies) protect biologically identified women from harassment by biologically identified men?  Where is the sex in sexual harassment?  And if there is no sex in sexual harassment, then why do the most compelling examples of sexual harassment—indeed the only cases to pass legal muster—all involve sex in the biological sense?      

2.  The myth of privileged victimhood.  


Despite lip service to the plight of male “victims” (who rarely identify themselves as victims and almost never file sexual harassment complaints), sexual harassment is almost exclusively a female issue. “The sexual harassment of men by women is a private trouble,” F. L. Hoffman writes (1986, 110); “that of women by men a public issue.”  Harassment theory presents women, biologically or socially defined, as collective victims of collective male violence and insensitivity, so reduced to passivity as to need special encouragement to recognize and speak out about their personal tragedies, and deserving of special collective compensation for those personal and collective tragedies.  In John Lennon’s (borrowed) words, “Woman is the nigger of the world.”  


In fact, the woman constructed by harassment theory bears very little resemblance to most women I’ve known, to most women other men of the post-sixties generation have known, to the model of a strong woman that 1970s feminists liked to imagine.  In the October, 1991, Commentary, Norman Podhoretz observed “that endless parade of helpless and stupid females who pass through [date and acquaintance rape] literature” (32), wondered as a male reader where such women have been hiding all his life, and asked finally, “What on earth is going on here?”  Despite his objection, despite the significant sensitizing of men and the workplace during the 1980s, despite the emergence in the 1990s of take-no-shit-and-make-no-excuses “post-feminist” college women, harassment literature continues to present woman as special victim.   


But not all women are victims, and men—individually and collectively—experience any number of gender-based disadvantages, as Warren Farrell has shown in his book The Myth of Male Power.  Do women, even in 1997, bring home less than men after comparable work?  Perhaps—but, a walk through any department store will demonstrate where both male and female incomes are being spent.  Do high school and grade school girls receive more attention from their teachers than boys?  They graduate with significantly higher academic achievements (Dziech, 70-71).  Men die on the average seven years before their spouses (after enjoying, on the average, exactly half the retirement, if they leave work at age 65); their wives then inherit house, stocks, insurance, and Social Security benefits.  Do women suffer, in the blue-collar anthem of the feminist movement, “working nine to five” for a boss who’s out to get them?  So also do men.  Who is not a prisoner of gender, race, class, and experience?  Women’s collective suffering is neither exclusive nor exceptional, even in the area of domestic abuse.  A 1993 Minneapolis Star Tribune survey on domestic abuse, broken down according to “what men say they do, what men say happens to them, what women say they do, and what women say happens to them,” found that men report, and women admit to using, “threatening” behavior twice as often as men to resolve domestic disputes, and men report and women admit to using “assaultive” behavior twice as much as men in the same situations (Halvorsen, 1993).


Nor are women special sexual victims.     


The initial sexual experiences of both boys and girls are usually lousy with ignorance, inadequacy, physical and psychological pain, and guilt.  Sherwood Anderson’s classic “Nobody Knows” (Winesburg, 1919) is a wonderful depiction of the confused and naive male confronted by calm, self-possessed female assertiveness and experience; Mary Gaitskill’s “On Not Being a Victim” (1994) is a remarkably honest and thoughtful self-examination of early sexual disaster from a mature female perspective.  Ideally, initial sexual experiences should be with an older partner, but what some societies consider helpful, American Puritanism taboos as child molestation, statutory rape, or in the Woody Allen case “psychological incest.”  But thirteen, fourteen, fifteen are ages of great sexual curiosity and experimentation and the probable age for first-time sex . . . about which everyone will feel victimized.  If childhood sex (that is, sex under the age of eighteen) is defined as harassment or abuse, either adult-to-child or child-to-child, then yes, most Americans will experience “sexual harassment” before they are eighteen, and America has a terrible “child abuse” problem, in and outside of the schools.  The potential psychological, sociological, and legal problems are infinite. 


However, a potentially lousy initial sexual contact is the precondition of a probably more satisfying second and third sexual experience, and—just maybe—a necessary part of coming to terms with the body.  What does Rabbit’s sister tell him about sex in Updike’s  Rabbit Redux (1971)?  “It’s what we do.  It’s what people do” (326).   You’d never guess sex is “what people do” from the hysterical lamentations of sexual harassment people, who clearly consider sex just about the most terrible experience a woman can have.  My own guess is that those who have not come to terms with their sexuality before the age of eighteen will be uncomfortable with sex for the rest of their lives, and coming to terms with sexuality is itself a continuum involving six-year-old kisses on the school bus, primary school games of post office and spin the bottle, the naughty words and crude jokes with the young mask their discomfort about a strange topic, adolescent rituals of Playboy calendars and soft-core porn flicks, late-teen crushes on teachers and coaches (stages in the transfer of affection from opposite-sex parents to same-age opposite-sex partners), and all the awkwardness of first- and second-time sex.  This is not a possibility that sexual harassment people want to contemplate.  They’d rather see women as sexual victims.    


Victimhood is not a desirable state, except insofar as tough times breed tough people and adversity is the whetstone against which we sharpen the ax of our personalities.  (One phenomenon which has always intrigued me is the way black women—in theory twice marginalized, by gender and race—seem to dominate mixed-gender, mixed-race group discussions.)  


Sinking into victimization is especially the wrong thing to do.  “The longer you conceal it, the more it hurts” is an oft-heard slogan from harassment and child-abuse counselors alike.  One does not often hear, “The more you pick at it, the longer it takes to heal.”  The proper way to deal with unpleasantness is to get over it.  Repeatedly we hear that passive, timid, wimpy women are more often victims of sexual harassment than strong, aggressive, tough women, because victimizers select as targets those who they think will not resist.  Leaders of these training sessions are telling women aloud, “If you’re tough, you won’t be harassed.  If you’re weak, you will be.”  Their unspoken advice is not karate lessons but, “Be weak. Suffer.  Let us complain for you.”       


I do not interpret the current national obsession with discovering an inner victim as a program of conscious male-bashing.  It’s more a marriage of convenience: people’s need for problems (we are indeed problem-solvers, and will manufacture problems sufficient to our needs) dovetailing with what I call Solutions in Search of Problems.  The presenters, the sexual harassment officers, the psychologists and most of all the lawyers need clients.  The more clients the better, as programs and program budgets depend on numbers.   In terms of sexual harassment, generating numbers requires an overemphasis on already inflated statistics, and a collectivization of all complaints—forced rape through looks and speech—into “sexual harassment.”    


Posters plastered around our campus three or four years ago informed students that one in four females will be sexually assaulted in her life.  Where such statistics came from, I don’t know.  Certainly not southwestern Minnesota.  Reported forcible sexual offenses on our campus totaled 0 in 1992, 0 in 1993, 0 in 1994, and 0 in 1995; non-forceable sex offenses totaled 2, 3, 0, and 0 for those years. Clearly statistics (and probably the posters themselves) were borrowed from some more urban area, after they had been inflated by “date rape,” “spouse rape,” “acquaintance rape,” “prom rape,” “word rape,” and “look rape,” and factored by ten on the theory that for every reported rape at least ten go unreported.  Thus southwestern Minnesota had a serious problem which necessitated support groups, hot lines, and counselors.


Especially on college campuses, the feminist stereotypes of aggressive, powerful male professors and passive, powerless female students are dubious at best.  University students tend to feel more empowered than average youngsters (they have met entrance requirements, after all, and 1990’s institutions are doing all they can to make students feel good about themselves); conversely, professors tend to be a little more open-minded and far more considerate.  In today’s FTE-driven universities, where dormitory networks tell even incoming freshman who to take and who to avoid and professors’ employment depends indirectly on large classes full of happy customers, students wield tremendous power.  Even in the days when “The Student as Nigger” circulated as an underground essay, college students were not exactly powerless against professorial or administrative authority: demonstrations on college campuses were a dime a dozen.  



Counseling nurses victimhood.   The psychology of victimology is actually a life-long addiction which weakens individuals and the collective society.  Camille Paglia (1992) is, as usual, brilliant on this subject: “It’s very interesting what you said about the rape, because one of the German magazine reporters who came to talk to me—she’s been living in New York for ten years—she came to talk to me about two weeks ago and she told me a very interesting story, very similar to yours.  She lived in Brooklyn, and she let this guy in whom she shouldn't have, and she got raped.  She said that, because she’s a feminist, of course she had to go for counseling.  She said it was awful, that the minute she arrived there, the rape counselors were saying, ‘You will never recover from this, what’s happened to you is terrible.’  She said, what the hell, it was a terrible experience, but she was going to pick herself up, and it wasn’t that big a deal.  The whole system now is designed to make you feel that you are maimed and mutilated forever if something like that happens.  She said it made her feel worse.  It’s absolutely American—it is not European—and the whole system is filled with these clichés about sex” (62-63).          


The genius of institutionalized victimology is that it not only creates endlessly subtle webs of analysis, it frees the alleged victim of responsibility (Americans could learn a lot about the subtle relationship between victims and abusers by discussing the subject over a bottle of vodka with a couple of honest Poles), bathes her in the warm womb fluid of sympathy, and, if handled properly, enriches her financially. 


The crowning triumph of victim psychology is the notion that victims cannot be expected to have objected to their victimization at the time it took place because they had been abused into silence.  They may even have so brainwashed themselves that they did not consider their victimization to be victimization, although any counselor can, for a fee, confirm this victimization.  Some victims may even pursue cordial relations with their abusers during or after the abusive incident.  The very cordiality which a male takes as signifying consent betokens a woman’s status as victim.  Yes is really no, white is really black, and this apparently pleasant society is a cesspool of abuse and harassment.


Pardon me.  What you see is what you get.  Victim psychology is a parlor game.  I don’t need it.  I play bridge.


3.  The myth of a trouble-free universe.


“We have the right to live in a society free of sexual and gender harassment,” reads the first of a bill of ten rights reprinted in Rosemarie Skaine’s Power and Gender (374).  The list progresses through “We have the right to a ‘hostile environment’-free educational setting and workplace,” and culminates with “we have the right to heal.”  This bill of rights may be signed on a line below which appear the words “I am a Person Empowered.”  “No matter how slight or how severe her harassment,” Skaine tells us in her discussion of this bill of rights, “a victim often loses sight of our great country. . . .  If a victim can find the courage to exercise her rights, she will truly be free, and she will truly heal.”    



In asserting a worker’s right to a trouble-free working environment, sexual harassment gets itself in trouble right from the start.  Can people reasonably expect an environment free of all discomfort?  Is there something special about sexual discomfort that makes it somehow special, somehow different from other forms of discomfort?  We would probably answer “no” to the first; we might be tempted to answer “yes” to the second.  However, the fuzzy conceptions of sexuality as a socialized phenomenon discussed earlier blur the usual distinction between sexual and non-sexual discomfort, and allow “sexual harassment” to include many discomforts we would not normally consider sexual.  Thus a sexual harassment-free environment does indeed mean an environment free of any and all discomfort.  A 1995 video-tape explaining the Anoka-Hennepin Technical College policy on sexual harassment is titled “A Hassle-Free Education.”     


“Working places are breeding grounds of envy, personal grudges, infatuation, and jilted loves, and beneath a fairly high threshold of outrageousness, these travails should be either suffered in silence, complained of to higher management, or left behind as one seeks other employment,” Ellen Frankel Paul has observed (1991, 4). “No one, male or female, can expect to enjoy a working environment that is perfectly stress-free or to be treated always and by everyone with kindness and respect.”  Moreover, sensitivity to discomfort is a matter of degree: easing one irritation merely shifts attention to another, formerly more tolerable irritation.  Purging the more vexatious forms of sexual harassment from our colleges has not, to hear feminist regulationists, solved the harassment problem, because increasingly sensitive individuals have found more, not less to discomfort them.  As Paglia remarks (60), “It’s ironic that you’re getting the biggest bitching about men from the schools where the men are just eunuchs and bookworms.” 


Once discomfort in the working environment becomes, per se, actionable, the door is open to infinite complaint.  Could we imagine legally actionable “music discomfort”?  How about body odor discomfort?  Language or dress discomfort?  “Overheated rooms are definitely a form of harassment,” Tama Starr has observed with tongue in cheek (1994).  The buzz of fluorescent light bulbs, that mindless MUZAK businesses pipe in, a co-worker’s habit of biting nails or drumming fingers on the desk—not to mention normal classroom procedures and pressures—all do in fact create “hostile working environments,” and are undoubtedly responsible for physical ailments ranging from rashes to heart attacks, for psychological ailments ranging from depression to nervous breakdowns. Nor is the ingenuity necessary to gender-relate specific types of dress, music, teaching techniques or body odor any greater than that used to gender-relate some feminist “hostile working environment” complaints.


Harassment law, like all victim mythology, assumes comfort as an unalienable human right.  (Not without reason are many of Skaine’s epigraphs borrowed from Kahlil Gibran.)    Not only the pursuit of happiness, but happiness itself is assumed to be the normative human condition, even in the work place.  Whatever inhibits or prohibits happiness is presumed to be external, unprovoked, and remediable by proper social adjustments.  


“Pain and suffering are inescapably part of human life,” Joseph Amato says in opening chapter one of his book Victims and Values (1990).  Discomfort is the human condition, and we as a problem-solving species are the source of  our own discomfort.  Harassment law is strict social reconstruction, without Christian sense of original sin or even Freudian sense of shame and guilt.  Probably only a totalitarian state or a completely homogenized civilization is entirely free of discomfort, and Americans agree, in fact if not in principle, that we must all tolerate discomfort as the price of sustaining a multicultural nation.  Our disagreement arises on who should suffer discomfort and who creates discomfort.  The effect of harassment regulations is to assign discomfort to what is perceived as the dominant power group.  Powerful Anglo male teachers can suffer the hostile working environment of investigation, threatened lawsuits, spying, and terminated careers; powerless female students should not be made to suffer the discomfort of dirty jokes, nude art, or, to take another example from personal experience, the homosexuality of Allen Ginsberg’s poem “Howl,” which in 1980 landed me in the dean’s office to answer a harassment complaint lodged by a student who ultimately worked me great harm.  (The dean ended our discussion with a directive: “Don’t teach that poem at this school.”)   


The unspoken assumption is that the gender in power (men, of all classes and economic status) deserves to suffer discomfort, including restrictions on their free speech, in order to mitigate the discomfort of members of the disenfranchised gender (women, of all classes and economic status).      


But where is it written that the price of success is disenfranchisement from pursuit of happiness?  If joining a power group means surrendering power, and the concurrent acceptance of the burden of discomfort, who would seek power?  Acquiring power is a painful, disciplined, costly business; remaining an abused victim is lots easier.  Are females in power positions (there are many) fair targets for charges of sexual harassment (defined as broadly and often sexlessly as those feminists wish to grant women) from subordinate males?  We’re in the catch-22 whereby powerlessness means a right to comfort, and power means a right to discomfort.  The logical extension is beatific victimhood.


4.  The confusion of sex and power.

A female student once remarked to me in the high sixties, “There is no such thing as an intellectual fuck.”  She’s right.  Still, harassment theorists, building on very suspect French theory, persist in intellectualizing biology, turning gender into a social construct, and producing statements like “sexual harassment is not about love or romance, it is about social control” (Skaine, 11).  Thus the chapter on sex in Andrea Dworkin’s Pornography: Men Possessing Women is four short pages long, while the chapter on power runs to seventy.


Sexual harassment theory may in fact be an exercise more in power than in sex.  It has certainly proven to be an effective tool for wresting power from males . . . not the power to control sexual encounters, which nineteenth- and twentieth-century Western males never really had,  but economic and political power, which men did at one time control.  However, contrary to the “not about sex, about power” mantra borrowed from Foucault, heterosexual sex, involving males biologically designed for delivering and females biologically contoured for receiving, has very little to do with socializing or power.   


It has to do with hormones and emotions.  Males directing “unwelcome sexual attention” at women are seeking to satisfy not a will to power but an emotional and hormonal urge . . . unless all heterosexual sex is interpreted as an exercise in power and therefore, in the infamous but inescapable Dworkin-MacKinnon conclusion to this line of thinking, rape (Strossen, 108-112).    


Yet the feminist sex-is-power analysis governs all student-teacher relationships by producing admonitions like the one in the pamphlet Combating Harassment and Discrimination within the Minnesota State University System: “A university employee who enters into a sexual relationship with a student or subordinate where a professional power relationship exists is warned that, if a charge of sexual harassment is subsequently made, the student or subordinate may assert that the relationship was not one of mutual or voluntary consent.”   Regardless of apparent consent, the mere presence of unequal power is understood as sufficient to have coerced women into sexual relationships they may later repent, to which their parents may object, to which a woman entirely uninvolved may register an objection (Little and Thompson, 1989).  However, in a November 1996 talk to the Feminist Issues Committee on the Southwest State University campus of the Minnesota State University System, Harassment Officer Becky Wyfells observed, “I am constantly amazed at [female students’] lack of understanding of consensual relationships and the power relationship of faculty to students.  I was so bowled over that they didn’t seem to respond to that as being any particular problem. . . .  I said, ‘How do you feel about a faculty member dating students?’  And their reaction was, ‘That’s fine.’  They’re adults, and if they want to do that, that’s up to them.  They never understand that part of the sexual harassment issue is a power relationship.  I don’t know what to think about that” (1996).       


Whether students buy the argument or not, this sex-as-power reasoning produced the aforementioned regulations proscribing student-teacher sex and, on some campuses, regulations forbidding even student-teacher socializing.  Even on campuses where student-teacher relationships are not illegal, male professors involved in such a relationship run risks great and small.  In one celebrated case at University of Minnesota-Morris Campus, an English instructor circulated among colleagues a freshman comp. essay recounting her female student’s six-month consensual affair with a male professor three decades her senior.  On May 9, 1993, the professor read his name and a graphic description of the affair in the Minneapolis Star Tribune (Lerner).  The girl (who herself considered the affair over and the case satisfactorily terminated, and had requested in writing that the campus leave the issue alone) saw portions of her essay printed, without her permission, for all Minnesotans to read.  I personally experienced considerable discomfort when female professor attempted to leverage my relationship with a student into a tenure-track position by hinting that should “her rights” not be restored, “sexual harassment charges might be forthcoming.”  (She was not offered the position; charges were made, investigated and rejected by the appropriate commission in St. Paul, then converted into a civil suit against myself and some colleagues and the school, which resulted in a real jury trial in which an all-female jury found the plaintiff not harassed, not sexually discriminated against, not entitled to any monetary compensation or even to legal fees.)   


Almost anyone in academia could list numerous student-faculty relationships which are apparently satisfying to both partners involved. Among the dozen or so student-faculty marriages I know, the failure rate is now two; in both cases, the female student left her male professor.  This failure rate is remarkably lower than the national average.  The doctrine of unequal power has the net effect of protecting women who do not all want protection, and prohibiting in the future relationships which have worked relatively well in the past.  It will certainly not do to conclude, as did the patronizing Elgart and Schanfield (1991), “The teaching and learning community consists of faculty and scholars, professionals and students, counselors and counseled, even parents and children—but not male adults and female adults” (169-70).  And the female professor, quoted by Fitzgerald and Weitzman (1990), who finds it “offensive to see aging male faculty members with nubile pregnant wives who are former graduate students, many of whom will never finish” simply has a jealousy problem.      


At a harassment training session back in the early 1990s I mentioned the success rate of the many student-teacher marriages I knew—and of the romances that had not resulted in marriages.  The presenter suggested that relationships which work out are always welcomed news, but a student-teacher relationship turned sour can be “very difficult.”  I told her that any love relationship that goes bad is “very difficult,” and losing love is like a window in your heart: everyone sees you’re blown apart; everyone feels the wind blow.  I don’t think my reference to Paul Simon’s song was the only thing she didn’t get.


Opponents of student-teacher sex usually support the power-differential argument with an appeal to old-fashioned ethics and morality (Harvard, 1983; Elgart and Schanfield, 1991; and Rhodes, 1990).  This left-right combo might convince even a confirmed sixties libertarian, did not talk of “student-to-student” or “peer” sexual harassment (Hughes and Sandler, 1988) tip the theorist hand.  Student-to-student harassment necessitates a more subtle explanation of sex-as-power than does professor-to-student.  Inventing gender-based power differentials among students is tricky business, since female students arrive at college sporting substantially better GPAs than males and are, especially in their freshman and sophomore years, better students.   Still, it has been managed.  As a practical matter, however, any lawyer worth her six-figure salary could find exploitable power imbalances in any relationship . . . which is one indication that the power analysis of sexual relationships is suspect from the start.  Talk of professorial ethics is mere window dressing, and power is merely a ploy to enlist Title IX in the campaign.  What offends the Puritans is not a younger female with an older male, it’s sex on campus in general.  


Academic feminists are right about one thing: males do seek power, almost from the day their mothers begin to condition them to fight their own battles.  But they seek it not so that can beat up on a woman, or muscle a woman into sex, but so they can lay power in some form or another at the feet of a potential partner.  Sex is not a power thing; power is a sex thing.  Men are driven by the will to sex, not power.  They behave as they behave in the belief that power attracts women.


Probably this belief is correct.  David M. Buss’s study, The Evolution of Desire (1994) reveals that all men in all cultures studied, without even the exception that proves the rule, seek in their women youth and beauty . . . and that all women, in all cultures studied, without exception, seek “providerly virtues,” the various forms of power: wisdom, age, wealth, strength.  Men seek looks; women seek power.   If a woman wants a man, she must go the looks rout: dress, hair, body, body language.  If a man wants a woman, he must demonstrate power.  “You’re so big and strong!” is a cliche because it’s a truth.  European women described this as “presence”: they all want a man with “presence.” Conversely, men to not want sympathy sex.  Every man wants to believe hid woman considers him big, strong, powerful and hot.  No man I know wants sex as a favor.  But to attract a real woman, a man needs to be leader of the pack.  One plausible explanation of sexual harassment theory is that regulations were erected to impose some test of strength and courage in would-be sexual partners after sex became too casual in the 1970s.  Only a man courageous enough to risk harassment charges would be considered a suitable sexual partner.  


Power comes in many forms: strength, rank, money, clothes, trophies, authority, fame, talent, a fast car.  In academia, wisdom and style constitute a form of power.  Sexual harassment theory considers any form of power a “power imbalance,” thereby prohibiting males from using their power for the very purposes they acquired it.   It’s not difficult to read in harassment law the Revenge of the Losers’ Club, the plan of all those geeky guys and nerdy girls to make sure nobody gets any more than they do.  Their analysis may be dead wrong sexually, but in advancing the doctrine of power imbalance, harassment theorists have taken a knife right to the male jugular . . . or balls.  They have denied males power, and thus the means to attract sexual partners. (Although only silly academics would be naive enough to imagine classroom power carries over into life outside the classroom.) 


 The effect of sex-as-power-based sexual harassment regulations has been precisely what Neo-Victorians intended: a general desexing of the college classroom.  Fear of unmerited accusations of sexual harassment has caused concern in nearly 75% of male teachers surveyed (Nicks, 1996), and led 56% to change the way they work with students.  It is not, however, difficult to construct valid counter-arguments to the feminist position.  A healthy sexual charge between teacher and student might make the teacher prepare better for his class (so as not to embarrass himself in front of his beloved) and the student study harder (to impress her lover), much to the intellectual enrichment of both parties, and also to disinterested third parties, who would benefit from the improved lectures.  Another possibility worth considering is that dowdy middle-class Neopuritans create a dowdy, boring, unproductive—and thus hostile—work environment.  Maybe Victorianism “creates stress, cuts productivity and violates employee rights,” to quote Combating harassment and discrimination within the Minnesota State University System (1992).  Maybe a little flirtation might spice up an office enough to make it more, not less comfortable, more, not less productive.  Of the Hill-Thomas debate, Naomi Munson wrote (1992), “Single women were heard to worry that putting a lid on sex at the office might hurt their chances of finding a husband; one forthright woman was even quoted by a newspaper as saying that office sex was the spice of life” (49). 


5.  The myth of female innocence. 


Another thing harassment theorists don’t understand about sex is that most college women are as interested in sex as men, and a substantial percentage of actual student-teacher sex, from flirtations to consummated relationships, is female-initiated (Pichaske, 1995).  “I asked my sophomore Western Lit survey class and my Milton seminar about this ban [on student-teacher affairs],” Joan Blythe reported in Harper’s magazine seminar on “New Rules About Sex on Campus” (1993); “One girl said, ‘I’d see how many professors I could screw that week.’  For others it was an idea they had never entertained and suddenly they were saying, ‘Hmm, my professor . . .’ “ (36).  Campus harassment theorists minimalize or dismiss entirely evidence that women engage in invitational behavior, or that invitational, initiatory behavior is in fact invitational.  Student flirting is “mere talking” (Elgart and Schanfield, 171).  Casual and revealing dress is just personal expression.  An attractive and seductive appearance is not a come-on but “a positive expression of a woman’s self-confidence and competence” (Dziech, 65).


Well, it is a come-on.  It’s a generalized statement—dress is speech—which any reasonable person would interpret as invitational.  The woman’s generalized statement in dress or public behavior elicits multiple responses from multiple males, including her teacher and other students, to which she can respond as she wishes.  Most of the invitations tendered in response to her invitation will probably be rejected—that’s one of the rules of courtship in America—but suggestive dress invites sex, which is the reason women dress suggestively.  My wife suggests that the Lee jeans company change their slogan to “Wear Lee’s, get laid.”  That’s the clear message of their commercials, she claims.  That’s the message Lee sends to the female audience watching ESPN2 coverage of women’s college basketball, and it’s the message of a woman wearing Lee’s.  If it’s not what she means to say, then she is indeed sending a mixed message.   


Americans have developed a whole vocabulary of “courting gestures,” from smiles to winks to touches of body and hair, which are intended as ambiguous indications of possible interest.  Only their denial of the courting nature of courting gestures allows academic feminists to  blame sex on men.  


Nor are all females offended by dirty stories, bad language, or pornography.  The women in our department office tell as many jokes as the men, laugh just as hard as the men at a ribald story.  “Most women I know had a brief, intense affair with pornographic magazines when they were young,” admits Celia Barbour (1994); “It happened around age twelve or thirteen and was marked by the same avid fascination as a boy’s early forays into Playboy.”  Adele Stan (1995) remembers the staff of Ms. magazine examining the MacKinnon-Dworkin anti-pornography ordinance: “the volatility of the issue began to flower, as some women on the staff bravely stated their political discomfort with their own sexual fantasies . . .” (xxix).   


Nor is all female sex soft and polite, all male sex rough and aggressive.  Some women, looking to prove themselves, engage in courtship the way men fight bulls, and for the same reason: the rush of coming as close as possible to the meanest, toughest bull they can find, without being gored.  They are not looking to die, of course, but the presence of danger adds sauce to the game of courtship.  What was she doing in Mike Tyson’s room anyway? Why didn’t she spend the evening with, oh, a nice sensitive poet?  Disneyland adventure is sauce only for kids.


Much coed behavior toward peers is clearly invitational; much coed behavior around male professors would clearly be termed sexual harassment if it came from the other direction: invitations to dinner and drink; notes and letters signed with hearts, smiley faces, and “love”; sexual jokes and innuendoes; evening telephone calls to the home.  If men interpreted “harassment” along the lines suggested by harassment officers, there would be almost as many male harassment complaints as female.  Men do not cry “harassment,” even in the case of very direct invitations or commands: “I want you and my roommate wants you, but I want you first” (I am drawing from my own experience here with female students of the seventies and eighties);  “I want you to take me out there and fuck my brains out”;  “Just because we go out and have a drink doesn’t mean I’m going to grab your penis or anything”:  “I thought maybe I could just move in with you next year.”


Even when such requests are unwanted, men do not complain, because they have been conditioned from birth by society and their parents to fight their own battles.  They like to think of themselves as the stronger sex.  So harassment statistics appear to show men as insatiable aggressors.  In fact, women are the stronger sex, and except in the very exceptional cases of real rape, they control the faucet of sex.  They did before harassment theory, and they most certainly do today.  Tendering a sexual invitation may be a display of power, but few things in a male’s life are more disempowering than the deflation of an invitation conveyed by a public slap in the face or a disparaging remark.    


Sex is not a male plot.  One might even argue that sex poses great risks for the male, especially these days for a male prof involved with a female student.  Biologically, the male risks a great deal in sex: he surrenders for a moment’s pleasure the power for which worked so hard.  It is he who goes in big, strong and full, comes out short, weak, and empty.  She envelops and absorbs him.  How can he satisfy her capacity for multiple orgasms?


The Victorian notion that sex to a woman is unpleasant, dangerous, abusive, life-threatening, annihilating, demeaning—all the things implied by harassment theory—is dangerous and demeaning to women.  It reflects harassment theorists’ general phobia regarding anything sexual, profane or scatological, including the “ass” in harrássment (which they invariably pronounce “hárassment”) and their offense at “sexual comments, jokes, looks, and gestures,” the majority student-to-student, which enabled the AAUW to conclude that 85% of U.S. girl students have experienced some form of sexual harassment (Lott and Reilly, 16).  It could be reasonably argued that harassment officers’ view of sex is part of the male plot to prevent women from enjoying themselves.  Very clearly sexual harassment codes put the university interpretation of sex at odds with the social depiction of sex seen every day on television and film . .  . an interpretation which is clearly more compelling, because it clearly sells a lot of Lee jeans.  Once again there is an academic truth and a real world truth.  And once again, the real world truth is going to win.   


A significant corollary to the belief that only males can enjoy sex is that men can relate only to women with whom they’re having a sexual relationship.  This assumption, buried in harassment theory, libels men and demeans women.  Even the most notorious womanizer interacts respectfully every day with women with whom he is not having sex, with whom has never had sex, with whom he would never want to have sex.  Men see work in pragmatic terms of getting the job done.  The harassment officer’s projected fear that men will downgrade a bright student or disesteem a female colleague because of rejected sexual overtures is more a feminine confusion of being wanted with scholarly respect than a pattern of real male behavior.  A woman student who rejects her professor sexually is not cutting herself out of a non-sexual relationship with him, if she can otherwise get the job done academically.  What she does lose is the possibility of trading some degree of sexuality (or hoped for sexuality) for advancement to which her natural intelligence or talent might not qualify her.  Actually, a diplomatic rejection of sexual invitations may preserve even that option, as hope does indeed spring eternal.  A woman who has traded already sexuality for advancement (in the form of dressing well, flirting well, or performing well in bed) may lose the advantage so gained if she renegs on the trade, or if another woman is willing to offer a better trade.  And women who decline to play are disadvantaged.  But this disadvantage confronts every male competing for grades against females in coed classrooms (see Dziech, 60-61).      


In any event, the notions that only men seek sexual relationships, and that men are incapable of working with women with whom they’re not having sex will both have to go.


6.  The contradiction of women as equal, women as special.


As Pia Catton (1996) observes, “Being ‘pro-women’ has meant different things in different times.  In the ‘70s, independence and autonomy were pro-women.  In the ‘80s, ‘pro-women’ meant opposing pornography and demanding speech codes at universities.  In the early 1990’s, ‘pro-women’ meant ‘power feminism,’ which preached the idea that women aren’t victims but natural aggressors” (17).  Sexual harassment regulations sit at the core of these shifting definitions of what is meant by being a feminist, what rights and responsibilities are involved in female independence. 


Feminism of the sixties and seventies presented women as men’s equals, able to do whatever men could do.  Women’s presence would not disrupt the work force, or all-male schools, or the all-male military, because women were just guys.  Any attempt to impose special protections or regulations on women based on their gender was understood as discrimination, and the very suggestion of “PMS” was enough to get a man killed.  On the basis of the woman-as-equal argument, discrimination against women based on gender differences became illegal, and is still regarded as a sign of oppression.  In twenty years we have seen a complete reversal of the argument, however, with sexual harassment’s “hostile working environment” clause being the chief vehicle of reversal.  Suddenly women’s presence changes the working environment tremendously: no calendars, no jokes, no rude talk, no profanity.  The measure of acceptable public behavior becomes not the normal male, not even the normal person, but the normal female . . . who is significantly different from the normal male (Starr, 1994).  


The work place, the U.S. combat military, and the predominantly or all-male institutions of higher education, were what they were—for better or for worse—precisely because of qualities now identified as male.  Those male qualities made male-dominated jobs, combat assignments, and Harvard University places early feminists wanted to enter, for which they begged to leave their cozy female enclaves of house and hearth and Radcliffe and Bryn Mawr.  Having gained admission, they are now busy turning the workplace back into a home and hearth.  One wonders where, once that task is accomplished, they will seek to escape to next. 


As many critics outside academia have pointed out, women can’t have it both ways.  Either they’re alike--in which case they’d better be prepared to take the vulgarity and the stress and the hierarchy and the competition, and to give as well as they take--or they’re not the same, in which case they are more than welcome to return to their female enclaves of work and education, where male sexuality will not be a problem.  The logical and inevitable extension of sexual harassment regulations is sexual separatism, in the work place and in the college classroom.
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Those are the theoretical objections to sexual harassment theory.  Commonplaces of discussion of hostile environment harassment outside academia, they are only beginning to penetrate the ivy-covered walls.  They have had no visible affect on most campus sexual harassment policies.  In addition to (and in some cases as a result of) those broad theoretical faults, a number of very particular objections present themselves.  These are the following:


1.  Harassment regulations criminalize speech, looks, and thought (insofar as the alleged victim is presumptuous enough to intuit motivation).

This First Amendment of the Constitution is remarkably succinct on the subject of free speech: “Congress [and thus the EEOC, and thus state colleges and universities] shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press. . . .”  Private institutions are free to do as they please, but regarding free speech, private institutions of higher education, except perhaps those with a strong religious doctrinal bent, should ape public colleges and universities.  Free speech in other contexts has been legally extended to symbolic action, such as burning the U.S..  Every American who is not a feminist or a lawyer understands that if burning a flag is free speech, so is telling a dirty joke or hanging a girlie calendar on the locker or office wall.  


Radical feminists seem anxious to avoid a collision.  Nadine Strossen, in Defending Pornography, points out that Katherine MacKinnon has steadfastly refused to debate harassment law on the grounds of infringement on First Amendment guarantees of free speech.  Presumably because she would lose such a debate.  Strossen herself presents the outline of such an argument, even while admitting that in America at least free speech regarding sexual matters has been much less protected than free speech regarding political matters.  The front-page article of one edition of the Chicago Reader said it all: “Do the new feminist theorists have a chance against the First Amendment, the Bill of Rights, and centuries of man-made legal precedent?” 


Constitutionally guaranteed free speech has been circumscribed elsewhere—in the case of shouting fire in a crowded building, in “conspiracy to commit” laws—and in America especially political speech has been much more free than sexual speech.26  Still, vulgar, smutty and impolite speech are not exempted from First Amendment protection.  Those who favor speech codes should either amend the Constitution or find themselves another country.   


The argument is, of course, that words lead to actions.  Some words are intended to lead to action . . . but women who assume that sex talk leads inevitably to sexual action are presuming a great deal, and what they don’t know about men is a lot.  A dozen proverbs emphasizing the difference between talk and action leap immediately to mind, including, of course, “talk is cheap.” One thing I learned in the sixth grade was that every girl who smiled at you was not going to give you a kiss; and one thing my sister learned was that every boy who talked to her in the hall was not going to ask her out.  Life offers few guarantees, and sex is not one of them.  Not every college prof who smiles at a passing pair of female Lee’s jeans is ready (or able) to actualize his thoughts.  Only a truly word-obsessed academic could confuse conversation, looks, hugs, kisses, squeezes and sexual banter with actual carnal knowledge.  Anybody who says, “When he looked at me, it was like . . . well, it was just like being raped” needs to experience firsthand a few good violent rapes and a few more dirty looks, so she can learn to tell the difference.


2.  Sexual harassment codes locate the alleged crime in the mind of the victim.


The definition of harassment as “unwelcome sexual behavior” permits the victim to define and thus create the crime.  “Basically, if a woman thinks the environment is hostile, it’s hostile,” a lawyer once told me.  “If the woman thinks she’s being harassed, she’s being harasse.”  Harassment codes repeatedly emphasize that the intent of the alleged harasser, and even the response of a “reasonable” individual, do not necessarily determine whether harassment has or has not taken place.  Maybe the plaintiff was sexually abused as a little girl. Maybe the plaintiff was raped yesterday.  Maybe the plaintiff is psychotic. Nobody knows: her private business is her private business, her own inner psychological experience. However, harassment law permits her own inner psychological experience to create the crime, which makes her private business his public crime.


“Charles Looney, regional director of the EEOC New England office in Boston, says the courts are more concerned with the woman’s reaction than the man’s intent,” writes Nancy Gibbs in Time magazine (October 21, 1991); “ ‘If I run a stop sign, I have broken the law even if I did not intend to,’ he says.  ‘People can create hostile environments without knowing that it would be considered sexual harassment, but they are still liable.’ “


In no other criminal category can a victim imagine a crime.  Nor is it practically possible to defend one’s self, in or out of court, against imagined crimes.  And if believing we are victims of a crime makes that crime exist, then we can all sue . . . and win. 


3. Sexual harassment law has failed to define objectively what harassment is, and the further it goes the less, not the more specific it becomes.

Charles Looney’s hypothetical stop sign is at least a posted law.  No stop sign, no stop, no crime.  The signs transgressed by harassers, however, are all too often invisible.  Harassment law grows out of psychology, and it shares the inability of almost all psychological analysis to define precisely what it’s talking about.  Harassment is a “pattern” or a “tendency.”  The victim (in some cases the judge) “knows it when she sees it. “ It’s a “contextual crime.” At the institution where I teach, the harassment officer offers “Invisible Line” training sessions, where participants are instructed in the danger of transgressing invisible lines.  I can imagine no more candid admission than these aptly named sessions of the inability of sexual harassment to define what it is that people are not to do in a manner precise enough that they can avoid doing it.  When pressed to define in advance what would and would not constitute a violation of the rules, she admitted that she could not: “We work on a case-by-case basis, and very case is considered in light of many  factors.”  In other words, all rules apply, but not in all cases. 


Nor will suggesting that men use as a yardstick for all remarks the test, “Would I say this to my mother, sister and daughter?”  “Mother, sister and daughter” does not define all the roles in my life played by women.  There is room in my life for an occasional hot babe, and I have found several women who have been happy to play that role, in addition to the roles they play in other people’s lives.  Even my mother and sisters were hot babes on at least one occasion to at least one male.  That’s where I and my nieces and nephews came from. 


Harassment law casts a net broad enough to describe virtually all human behaviors, including behaviors which, in another context we find desirable: touching, kissing, personal concern.  Try an experiment.  Take a set of harassment guidelines and read them as if they constituted an anonymous complaint against yourself: “suggestive looks and glances.”  Yeah, that could be me.  “Unwanted touching.”  I touch.  Maybe some of it is unwanted.  Nobody said anything though.  How can I be sure?  “Offensive jokes or language.”  I tell jokes.  “Denies that what he is doing is harassment.”  That would be me for sure.  The only thing to differentiate harassment from genuine affection is the word “unwanted,” which is in the mind of the victim.  Perhaps your guidelines warn that a victim may cope with her victimization by making friends with her oppressor; perhaps what you thought was wanted, even appreciated, may be pain masked as pleasure.  A good psychologist or counselor can convince a woman that what she thought she wanted, she really didn’t want.  So even the crucial distinguishing feature of harassment proves elusive, and you find yourself in the Kafkaesque situation where anything could be criminal, or could not be criminal, depending not on what you’ve done, but on how someone else interprets what you did.  As Mr. Dylan said in “Subterranean Homesick Blues,” “Look out kid, it’s somethin’ you did.  God knows when, but you’re doin’ it again.”


A final irony of harassment regulations is that the very guidelines which make so much harassment contextual place interpretation in the hands of those most blinded by ideologically biases: the Dean of Women herself and her feminist review board.  


Law cannot function in a way that penalizes people for transgressing invisible boundaries, that defines crime only after the fact.  The modus operandi of most sexual harassment offices merely provides more fuel for those who claim women can’t make up their minds.  


4.  Harassment regulations encourage and in most cases mandates monitoring of an individual’s most private life by employers, co-workers, courts, and any self-appointed guardian of the public morality.

In other situations we would call this spying.  An environment where every off-the-cuff locker room remark, every text discussed in class, every telephone conversation might come back as evidence in a law suit smacks too much of the old East Bloc.  I spent 1989 to 1991 in the ruins of East Bloc Poland, and believe me, this is not a culture Americans would care to live in. 


One presenter at a university sexual harassment sensitizing session suggested that we refrain from doing or saying anything in private we would be embarrassed to read in the newspaper the following day.  My response was that people don’t live like this, shouldn’t be compelled to live like this.  A person’s sex life is none of her/his employer’s business, and by sticking their noses into employees private lives, even with the best of EEOC-mandated intentions, co-workers and employers create a truly hostile working environment for everyone.  I remember specifically one situation last year when a coed and I--at her suggestion, or at least as a mutually agreed upon idea--adjourned from campus to a local bar for a couple of drinks.  She rode there with her girl friend, and she returned home with her girl friend.  The next day my department chair, well intentioned I am certain, was in my office warning me that drinking with coeds might not be such a good idea because it might lead to the possibility of a harassment complaint down the road.  I told my chair, an old sixties type herself, that I appreciated her concern, and she’d done her chairpersonly duty, and this would be a definite take-a-hike.  She understood my position perfectly.  Our harassment officer, on the other hand, has told me that drinks and lunches, “while violating no specific university policy, might be something [I’d] like to think about.”  


Certainly any law or regulation that forbids sexual relationships between consenting adults because of their status as students or their occupation as teacher, or their status as co-workers, is an infringement on their pursuit of happiness and their privacy, and therefore unconstitutional.  Teaching a class, or registering to take a class, does not cause an individual to resign rights to a social life. 


At their worst, harassment regulations afford the “victim” of even the most marginal violation of one of those invisible lines a fully licensed fishing expedition through the life of any male who crosses her.  Why not give it a shot?  You never know what will turn up.  You might get lucky and hit the jackpot.  


5.  The standard method of documenting sexual harassment cases amounts to guilt by frequent accusation.


The standard prosecution of sexual harassment is to support a specific complaint from a specific individual by introducing other examples of alleged harassing behavior.  An attorney or harassment officer tries to find as many examples as possible, as far back as possible.  The incidents may be fabrications, stretchers, off-hand comments in unguarded moments, but they all add up.   The most damaging evidence in the case may not even be the complaint being actioned.   Previous complaints make a man a more likely target for a successful complaint.  If the first suit didn’t work, maybe the second suit will bring a judgment.  Or a third.  Step up to the machine, pull the lever, and sooner or later that sweet payoff will come tumbling out!  


The logic here, if it is a logic, is that a man accused of robbing Jenny’s house, and Jodi’s house, and Sonia’s house, probably robbed Shirley’s house too, even if he was acquitted of those robberies, and even if Shirley only imagines she was robbed.  But burglary cases don’t work that way, or traffic cases either.  No other form of law works this way.  


6.  This method of building a case thus amounts to a de facto extension of the statue of limitations ad infinitum.


The statute of limitations on sexual harassment is very brief . . . but in assembling a “pattern of behavior” in support of a new claim, those limitations are voided.  Cases linger in the file for years, rehearsed again and again with each new complaint.  The subject of those complaints finds himself in the situation of Kafka’s K: no known case of acquittal, only temporary acquittal or indefinite postponement.


All of this despite the statistical improbability of such a case.  I, for example, interact with probably 200 female students a year.  Even if a defendant claiming sexual harassment could prove that 50 women over the past ten years had received “unwanted sexual attention” from me, those 50 would still represent only 2.5% of the 2,000 women with whom I’d crossed paths during that period.  50 is a pretty high number, but in terms of probability, the plaintiff would have shown only a 2.5% probability that I’d hit on her.    


7.  This method of case-building allows one individual to collect on another individual’s discomfort.

One needs very little imagination to create the scenario where a “victim” alleging the most marginal of complaints can leverage a history of complaints into a settlement of her own.  Individual A collects for the suffering of victims B, C, and D.  Other harassment guidelines urge individuals to report all cases of harassment, including those which do not involve themselves.  The potential for extortion is enormous, especially to nascent feminists, who seem to need to bag some big male as a kind of rite of passage.   


8.  This method of case-building can also amount to an ex post facto application of the law.


American citizens may not be convicted for having violated in 1968 or 1978 a law passed in 1982.  Yet by introducing into a 1990s case examples of sexual harassment from 1983 or 1978, that’s exactly what is done in.  The Packwood case is clearly the story of a man convicted ex post facto.  I cannot begin to explain how different the nineties were from the high sixties, especially on matters of sex and language . . . yet present standards are in effect applied retroactively to 1960’s and 1970’s behaviors to generate evidence in support of the more recent claim.


9.  The “hostile working environment” provisions of harassment law reduce acceptable public behavior to the most easily offended, or the most highly politicized, level.

Because that denominator is one of Garrison Keillor’s 4-Fs, who have notoriously low capacities for humor and esthetics, art and fun are especially threatened by sexual harassment guidelines.  We find ourselves back in 1904, when Gertrude Atherton described the meeting of “Uncut Leaves” reading series in New York City: “A young author who had not made her debut in the magazines, but had attracted considerable attention, was, with rare audacity, invited to read--but with prudent reservation she was asked to submit the MS. first.  The story the writer selected was impeccable in its morals, but it was extremely, though briefly, tragic, and its climax was rather terrible.  It was submitted, and returned--kindly and politely--with the excuse that there ‘might be sensitive ladies present whose nerves would be distressingly affected.’  The obvious reply, that women whose nerves were in a delicate condition had better stay at home, may or may not have been made.”


  In an office such threats to art and humor are bad enough.  At a university, and to a faculty member whose students, like mine, consistently identify “sense of humor” as one of his teaching strengths, such threats are especially unnerving.  One harassment speaker I heard posed a hypothetical situation: “Suppose somebody at work tells a dirty joke and everyone present laughs, and everyone present is apparently unoffended.  Should a supervisor reprimand him?”  The answer is yes, because if the employee gets approval with this joke this time (he did not use mom’s term “gets away with it,” although this is clearly what he meant), he may tell it again, in the presence of somebody who might be offended.  


One case at my school, a case which ultimately went to trial, involved a woman who interpreted the greeting “Hey, Annette” as a sexual invitation.  Using the presenter’s logic, a thoughtful supervisor would warn anyone who greets a colleague with “Hey, Jennifer” that somebody sometime might—indeed at one time already has—interpret his greeting as a sexual invitation, so he better avoid the greeting.


On a sensitivity scale of 1 to 10, the 1’s—”not offended at all”—are obligated to accommodate the sensitivity of the 10’s—”highly offended”—on any and all topics.  You don’t have to be a Midwest poet to understand how quickly all public discourse will cease.


10.  Harassment theory offers the accused no effective defense.  


Retaliation is specifically prohibited, which means that she who throws the first punch wins.  Men call this sucker-punching, and consider it bad form.  For women, apparently, sucker punching is an acceptable way of fighting.  A peculiar triumph of the victimization psychology mentioned earlier is the commonly accepted notion that denial is a key component in the psychological profile of a harasser.  I’ve heard a dozen times, “The harasser refuses to accept his guilt.  Studies show repeatedly that one of the first reactions of an accused sexual harasser is to deny behaving in a threatening manner.”  Protesting innocence thus becomes proof of guilt, maybe stronger proof than just pleading guilty to begin with.  Both the guilty plea (“Yes, I did it”) and the not guilty plea (“No, I didn’t”) are interpreted as indications of guilt.  It’s the old “Have you stopped beating your wife yet?”


11.  Insofar as harassment regulations criminalize sin (sex, adultery), they constitute a violation of the separation of church and state.

The attitudes of many Americans toward sexuality reflect Protestant Christianity, which sought to dichotomize the two sides of the human personality into God and Satan (St. Paul’s spirit and flesh), and then banish Satan.  The hypocritical and often catastrophic results have been grist for classic works of American literature, including most famously Hawthorne’s The Scarlet Letter.  The Greeks were a little more sensible, splitting the personality into Apollo and Bacchus, but retaining both.  Feminism goes Christianity one step further, projecting God into the feminine and the Satan into the male, thereby denying there is anything like a “naughty little girl” or a “good little boy.”  Raw, procreative sex comes out of the male; “nurturing,” which feminism substitutes for procreative sex, comes out of the female.  But without raw, aggressive, procreative sex, there is no blessed baby to nurture . . . another point lost on the Puritans.  


Especially Puritans find sex outside of marriage offensive, and thus the campaign against rape, date rape, hostile (=sexual) working environments, etc.   Student-teacher relationships that do not result in marriage thus run a greater risk of censure than those which do.  But sex inside of marriage has also caused problems for the Puritans, and thus their receptiveness to the idea of “spouse rape.”  NeoPuritans have used, and continue to use harassment laws to impose their own codes of public behavior on others.  If the sensitivity of the offended person has its roots in religion, the law has a net effect of imposing her or his religious beliefs on the rest of us.


12.  Insofar as harassment laws embody then moral values of middle class white women, they unfairly empower the values of a dominant class over those of a lower class.

This country has a long history of disenfranchising of working class people, immigrants, and the uneducated by making their “vices” illegal while ignoring the vices of the dominant WASP group.  Prohibition is a very good example of this, as are vagrancy laws, and many sixties laws against assemblage, dress, and speech.   The whore is always expected to stand uncomfortably in the presence of the virgin; the virgin is never expected to be discomfited by the whore.  Yet sex is the one free pleasure of the poor, and the prohibition of sexual activity  by harassment Puritans may, like Prohibition, be one more example of the imposition of white, middle-class Protestant cultural values upon the rest of the country. 


13.  Harassment regulations put professors in the double bind of wanting to care for their students but also needing to avoid them.

We all think we know how to differentiate between the supportive touch, the threatening touch, and the invitational touch, but when interpretation is in the mind of the victim or the administrator, how can we be sure we know?  I have on at least one occasion found what I thought was a supportive touch turned into a complaint by a profoundly unattractive student who needed an explanation (for herself or for her daddy) of a grade somewhat below what she thought she should receive.  Women students especially seem to want support, yet it’s women students especially who are in a position to take real or feigned offense.  Our school, like so many others, prides itself on the “personal attention” we give our students.  These days, every bit of personal attention tightens my stomach muscles.  When students close the door to my office, I twitch just a little.  When I lunch or share a drink with a female student or students, as I still do, I find myself looking over my shoulder.  I have promised myself all my career that I would not become one of those who spent his last decade in studied withdrawal—and yet when a female student went, I thought, a little ballistic last week, I found myself prudently retreating.   Fifteen years ago, I would have acted immediately to help her.  Today?  Why take the risk?    


It is not acceptable to me that every male-female encounter must begin with the presumption of dishonesty against the woman.  However, any male professor who does not recognize from the start that any female student is a potential complaint (or law suit) runs the risk of being sucker-punched.  And any male who has been sucker punched a couple of times must struggle mightily to maintain his cordiality.



.
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So what, then, is to be done?  Ignoring the sexual harassment insanity has only made things worse.  It has only allowed academic feminists to move further into the neurosis, dragging the rest of us along with them, and providing blackmail opportunities for the mendacious and self-exculpatory excuses for the slothful, the lethargic and the stupid.  A legal and strategic counterattack on harassment regulations, vestiges of a now discredited phase in academic feminism, is not only prudent, but necessary.  Only when legal and economic pressure is brought to bear against harassment theorists, and institutions and academic officers begin to cover their asses from attack in the opposite direction, will some degree of sanity be returned to higher education. 


Specifically, I believe harassment regulations are vulnerable to the following attacks:


1.  Recognize middle-generation feminists as the adversaries they are.  

Men, out of ignorance or chivalry, have deluded themselves too long, and have paid dearly.  Academic feminism is not about fairness or justice, it’s about power, about women gaining power in a zero sum game.  A man should look closely in the mirror when he shaves.  Looking back he will see not a marginalized female, not a third-world holocaust victim, not an endangered species or a vanishing tuna, but a male.  Probably a white, Anglo-Saxon Protestant male.  If a man does not look out for his own best interests, believe me, feminists will not.  Women organize, act, and vote in their own best interests; it’s time men did too.  It’s time men faced certain facts: women can be their friends; most feminists cannot.  This is a decision that feminists have already made.  Listen to what feminists say; read the books feminists read.  When feminists talk about mean men, men is a distributed term.  It includes all men.  They’re not on your side.  Got the message?


2.  Promote the First Amendment.

Our campus is full of posters promoting Women’s Studies courses and warning against the dangers of harassment.  I have photocopied the First Amendment to the Constitution of the United States, enlarged to 300%, and plastered it around campus.  You should too.  Build a composition course around free speech (a useful core text is Nat Hentoff’s Free Speech for Me but not for Thee).  Assign research papers on violations of free speech.  Raise an indignant voice.  Make a big stink.


Harassment law violates the First Amendment right to free speech.  Violation of free speech rights should be met with legal action, and when restriction of free speech creates a hostile working environment more threatening to one sex than to the other, that action should take the form of a civil rights complaint to the EEOC.


Men need to draw the connection between sex and politics (here, as in so many other areas, academic feminists have already paved the road for us), and speak out forcefully in defense of the First Amendment.  Vociferous affirmation of First Amendment rights can be especially effective in academia, where we are dealing with policy as much as with law, and where some vestige of the tradition of academic freedom remains, despite the fact that sexual harassment has liberals quivering in their boots and radicals scurrying like cockroaches.  Every university should have an office of free speech rights, with a freedom of speech officer enforcing a program designed to sustain First Amendment rights . . . and a timetable for implementing such a program, and a budget for promoting that program. 


3.  Prank.  


It’s been a long time, sixties people, but you can remember how we used to work it.  (If you’ve forgotten, reread One Flew Over the Cuckoo’s Nest or The Electric Kool-Aid Acid Test.)  Humor is a devastatingly effective weapon.  Trivialize the stupid or unjust regulation by reducing it to absurdity with frequent trivial complaints and public pranks.  Those of us who have survived in academia now have little to lose but our boredom: kids through college, mortgage paid (and first divorce), retirement all but settled.  Let’s loosen up, have some fun, and set a good example with the generation now in its twenties, our natural allies against the 35-to-45-year-olds who comprise the bulk of the harassment brigade.  Object in writing to sexist comments which demean men.  Demand that the harassment officer investigate lunchroom comments regarding the appearance of certain males.  Support a constitutional amendment guaranteeing the right of consenting adults to fuck each other’s brains out.  


When compensation is demanded for verbal injuries, offer verbal compensation.  “You want $10,000 to assuage the pain of those naughty words on the men’s room wall?  If words are so real to you, we offer you payment in words: T E N  T H O U S A N D  D O L L A R S.”  Written words in return for written pain; verbal words in payment for verbal pain.  (Why is every lawyer packing her briefcase?)  Suggest that harassment identified as a psychological disease or at least a syndrome, with a possible chromosonal link.  Then demand treatment instead of punishment, and governmentally or university-funded programs . . . with counselors and program officers.  


In any event, prank.  Give the Dean of Women a metaphorical snap of the bra strap.


4.  Redefine terms and clarify overgeneralizations.


Sexual harassment as a concept is based on a series of redefinitions (“amorous” into “lecherous,” “flirtation” into “harassment”) and over-generalizations.  Those redefinitions have gone unchallenged, and men playing with redefined terms have been put in untenable positions.  Accused of “harassment” defined as looks, touches, and comments, they’ve attempted to deny looking, touching, and commenting.  A more honest, and productive, response would be redefinition: “Yes, I have looked, touched, and commented” (maybe more), but this is (a) not a capital offense, (b) an infringement on my rights and privacy (and hers), and (c) none of your damned business. 


Exacerbate the natural conflict between harassment and cultural diversity by bringing to the university, in the name of cultural diversity, “pederasts, prostitutes, strippers, [I am borrowing this list from Camille Paglia] pornographers, sadomasochists . . . drug dealers, moonshiners, Elvis impersonators, string collectors, Mafiosi, foot fetishists, serial murderers, cannibals, Stalinists, and the Ku Klux Klan.” 


5.  Insist on due process.


As someone has remarked, a hearing before a panel of five harassment officers is not exactly a trial in front of one’s peers.  The punishments in harassment cases are increasingly severe.  When careers are at stake, due process should be observed.


6.  Cast a broad net.

Following the MacKinnon-Dworkin tactics in their campaign against pornography, cast a broad net in legal complaints.  Implicate not only the individuals who threatened free speech and privacy rights, but the harassment officers, state-level monitors, and legal theorists (including MacKinnon and Dworkin) who created the regulations which allowed (or even mandated) the violations.  They are in fact the root of the problem. 


7.  Insist on privacy rights.

And refuse to cooperate with McCarthyites.  Especially refuse to provide journals, diaries, and other private papers when they are subpoenaed as evidence, even to one’s own lawyers.  In my law suit, my journals were photocopied by my own lawyers, then passed around St. Paul while other lawyers made up their minds whether some action in which I had been involved (possibly dating a student, now my wife) constituted action which would prevent the university from defending me.  I need not tell you how angry I was . . . and hiow angry my wife was.


Request copies of all confidential files, and demand that they be destroyed.


The Fifth Amendment is there.  Use it.


8.  Conversely, make trivial accusations public.

The normal reaction to accusations of “sexual harassment” is shame.  Confidentiality sounds good.  Confidentiality is not always a good deal, however, because what colleagues (and future employers, and wives and children) imagine in the absence of specifics may be much worse than the facts.  “So how many co-eds did Pichaske knock up,” one co-worker asked me only half-jokingly in 1980, “to get himself in so much trouble?”  Well the answer was that Pichaske had not been sexually intimate with any of the individuals involved—not even a little smooch—and would not have slept with the chief plaintiff on a bet.   


Instead of being falsely shamed into letting a trivial harassment complaint remain “confidential,” make stupid harassment charges public.  The celebrated charge of “like a bowl of Jello with a vibrator” in the Silva case has gone far in dramatizing exactly how trivial harassment charges can be, and how disproportional some punishments are to the crimes committed.  Confidentiality in most cases plays into the hands of the harassment brigade.  


9.  When hit, hit back.

Regardless of quaint notions of courtesy, and regardless of guidelines laid down by the oppressor, retaliation is called for.  Only the threat of serious consequences will slow the harassment juggernaut.


10.  Attack harassment policies as institutionalized sexism.  


At institutions offering Women’s Studies but no Men’s Studies, file a formal complain of gender discrimination.  In a recent meeting of our union’s Feminist Issues Committee the university harassment officer presented proposed guidelines on regulations which would subject both genders to preliminary consideration by that group.  Since the union has no Men’s Issues Committee, her action clearly favors women at the expense of men, who remain voiceless in formulating university policy.  If the very existence of a Feminist Issues Committee in the absence of a male equivalent is not institutionalized sexism, what is? 


11.  Attack harassment guidelines and practices as legally actionable institutional sexism.  


Our university affirmative action officer freely admits what we all know: despite the gender-neutral language in which the harassment regulations are presented, the majority of harassment complaints are lodged against men by women.  There is a reason for this, of course, beyond the cupidity and rapaciousness of men presumed by feminists.  It is that no man worth his salt would ever think of complaining to a third person about being hit upon by a woman.  Men are different in this regard from women, in that they take sexual attention as a compliment which can be accepted or declined without going into a tizzy.  Even an offended or threatened male is very unlikely to take any of his battles to a third party: he has been taught from birth by the same mother who taught him “sticks and stones will break your bones, but names will never hurt you” that he should fight his own battles.  He knows from adolescence that girls are not attracted to boys who can’t fight their own battles, because a warrior too wimpy to protect himself is certainly going to be too wimpy to protect his woman and children.    


There is a second reason that men do not lodge harassment charges: the fact that the officer in charge is a woman as effectively discourages a man from speaking out as would the fact that the officer is a woman.


The bottom line, however, is that harassment law and practice empower the female reaction over the male, and produce a de facto, institutionalized discrimination of results: an overwhelming majority of male defendants.  This discrimination of results along gender lines is itself actionable under affirmative action theory, which holds that even regulations and practices which appear on their surface to be reasonable and racially or gender neutral (literacy requirements for voting, minimum physical competancies for admission to military academies) are actionable if their result is to produce significant bias along race or gender lines.  Harassment law and practice must be corrected until it produces a balance of results between males and females.  Or it must be abandoned.


12.  Press for institution of first, second, and third degree harassment, with clear definitions of each.

I suggest the following classes of sexual harassment: first degree, actual sex resulting from actual physical force or explicit blackmail; second degree, unwanted physical groping (and it has to be more than a kiss on the back of the head, or a hand around the shoulder), and third degree, uninvited and unappreciated verbal remarks, appreciations, appraisals and invitations. Jail terms and loss of jobs would be appropriate responses only to class one sexual harassment.  Class 2 harassment charges, if flagrant, might be worth $10,000.  Possibly.  Class three harassment charges?  Perhaps a talk with the local clergyman.


I cannot help mentioning in this regard the reaction of one student, now nearly finished her law degree, to a jury award of $40,000 to a secretary whose employer “fondled her breast” in a Minneapolis taxi.  Her response was, “He can fondle mine for $20,000!!!”   


In the sixties, we had two ways of dealing with stupid, unjust, irrational, immoral, or just plain dumb impositions on our personal freedom.  One was to ignore them: say what we thought, do what we wanted, wave the middle finger and the bare butt (or breast) in the face of whoever we might offend.  A second option was to trivialize the regulation by incessant and inane complaint.  A combination of these two attacks should work against harassment: on the one hand, say what you think and refuse to be shamed into plea-bargained compromises which effectively reduce individual freedom and power; on the other hand, hold feminists to the same (usually trivial) standards to which they hold men.  If the female editor of the student newspaper displays too much cleavage in the photo which accompanies her weekly editorial, file a complaint against her for degrading women.  If the female dean declines your sabbatical application, file a complaint of sexual discrimination.  If, as happened two years ago in the Minnesota State University System, a system-wide study of pay inequity reveals that men, not women, have been recently discriminated against, file a suit for gender discrimination.  


It’s time that men awakened to the fact that sexual harassment is an arbitrary construct which has little to do with sex.  It’s time to assess the damage and reassess university regulation of student and faculty lives.  It’s time for men, who have been embarrassed off the field of academic politics, to follow the lead of Theodore Hirshfield (Leatherman, 1994) and Dean Cohen (Leatherman, 1996) in speaking up for themselves and taking action.


It’s time to turn the dark eighties into the psychedylic sixties.  To rank up “Dance to the Music,” and join Sly and the Family Stone in a mantra of our own: “All the squares go home!”   
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